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3¢ / ORDER

PER VIKAS AWASTHY, JM :

ITA No. 1209/PUN/2016 (A.Y. 2011-12)

This appeal by the assessee is directed against the order of
Commissioner of Income Tax (Appeals)-12, Pune dated 11-03-2016 for the

assessment year 2011-12.
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2. The brief facts of the case as emanating from records are : A search
and seizure action u/s. 132 of the Income Tax Act, 1961 (hereinafter
referred to as “the Act”) was carried out in the case of Ashoka Group on 20-
04-2010. The assessee is one of the Directors of Ashoka Group of
companies and his residential premises was also covered under the search.
During the course of search gold jewellery weighing 2835.75 gms and
silverware weighing 57.2 kg were found. During the course of search the
assessee voluntarily offered 30 kg of silver and 990 gms jewellery as
undisclosed investment. During assessment proceedings the Assessing
Officer added remaining jewellery and silverware as undisclosed

investment. Thus, the Assessing Officer made addition as under :

Jewellery 1250 grams @ Rs.1,086 per gram = Rs.13,57,500/-

Silverware 27.2 kgs @ Rs.24,480 pkg = Rs.6,65,856/-

Aggrieved by the assessment order dated 26-03-2013 passed u/s.
143(3) r.w.s. 153B of the Act, the assessee filed appeal before the
Commissioner of Income Tax (Appeals). The Commissioner of Income Tax
(Appeals) following CBDT Instructions No. 1916 dated 11-05-1994 deleted
the addition with respect to gold jewellery. However, the Commissioner of
Income Tax (Appeals) confirmed the addition with regard to silver utensils
weighing 22.2 kg. Thus, relief of 5 kg silver was allowed by the First
Appellate Authority. Against the findings of Commissioner of Income Tax
(Appeals) confirming addition in respect of silver weighing 22.2 kg, the

assessee is in appeal before the Tribunal.

3. Shri Pramod Shingte appearing on behalf of the assessee submitted
that the assessee belongs to Marwari family and there is custom to serve

guests and relatives during festivals and various family occasions in silver
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utensils. The silver utensils were received by the assessee’s family on

various social occasions over the period of time.

4. On the other hand Shri Rajesh Gawli representing the Department
strongly supported the findings of Commissioner of Income Tax (Appeals).
The 1d. DR submitted that the Commissioner of Income Tax (Appeals) has
been quite considerate in granting relief to the assessee. The assessee has
failed to explain the source of investment in huge quantity of silver items.

The 1d. DR prayed for dismissing the appeal of assessee.

S. We have heard the submissions made by representatives of rival
sides and have perused the orders of authorities below. The assessee in
appeal has raised solitary issue of sustaining addition of 22.2 kg silverware
in the assessment year under appeal. Undisputedly, during search action
silver ware/silver utensils weighing 57.2 kg were found. The assessee
voluntarily offered 30 kg of silverware as undisclosed investment. In
assessment proceedings the Assessing Officer added 27.2 kg silverware on
account of unexplained investment. The Commissioner of Income Tax
(Appeals) granted part relief of 5 kg silverware to the assessee and
confirmed the addition of 22.2 kg silverware. Taking into consideration the
living standard, customs etc. of the assessee’s family, confirmed the
addition of remaining 22.2 kg. After taking into consideration entire facts
we are of considered view that the findings of Commissioner of Income Tax
(Appeals) in confirming addition of 22.2kg of silverware are well reasoned
and hence, warrants no interference. Accordingly, the findings of
Commissioner of Income Tax (Appeals) are confirmed and grounds raised

by the assessee in appeal are dismissed.
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0. In the result, the appeal of assessee is dismissed.

ITA No. 1210/PUN/2016 (A.Y. 2007-08)

7. The assessee in appeal has assailed the order of Commissioner of
Income Tax (Appeals)-12, Pune dated 10-03-2016 for the assessment year

2007-08 in confirming levy of penalty u/s. 271(1)(c) of the Act.

8. The 1d. AR at the outset submitted that the penalty levied u/s.
271(1)(c) of the Act suffers from technical defect, on account of charge.
The 1d. AR pointed that while recording satisfaction in the assessment
order dated 26-03-2013, passed u/s. 143(3) r.w.s. 153A the Assessing
Officer has mentioned both the charges i.e. concealment/furnishing
inaccurate particulars of income. In order levying penalty, the Assessing
Officer has again mentioned both the limbs of section 271(1)(c) of the Act.
The ambiguity in the mind of Assessing Officer with regard to charge for

levy of penalty u/s. 271(1)(c) is conspicuous on both the stages.

0. The 1d. DR vehemently opposed the arguments raised by the ld. AR
of assessee. The ld. DR pointed that this issue has been raised by the

assessee for the first time before the Tribunal.

10. Both sides heard. Orders of the authorities below perused. The
assessee in appeal has assailed the manner of levy of penalty. Since, the
issue raised by the ld. AR is legal and the facts are already on record, it
has to be admitted in the light of decision of Hon’ble Supreme Court of
India in the case of National Thermal Power Co. Ltd. Vs. Commissioner of

Income Tax reported as 229 ITR 383.
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11. A perusal of assessment order shows that the Assessing Officer has
made addition of Rs.6,53,764/- on account of undisclosed purchase of
NSCs, Jewellery, investment in LIC Market etc. On the said addition
penalty u/s. 271(1)(c) has been initiated. @ However, while recording
satisfaction the Assessing Officer has mentioned both the charges of
section 271(1)(c) of the Act. The relevant extract of the satisfaction
recorded by the Assessing Officer reads as under :

“Since the assessee has concealed/furnished inaccurate particulars of his
income, penalty proceedings u/s. 271(1)c) of the Act are initiated
separately.”

12.  While levying penalty the Assessing Officer has again mentioned
both the charges of section 271(1)(c) of the Act. The relevant extract of the
penalty order reads as under :

“03. ... notwithstanding that such income is declared by him in any
return of income furnish on or after the date of search, such assessee shall,
for the purposes of imposition of penalty under clause (c) of sub-section (i) of
section 271 be deemed to have concealed the particulars of his income or
furnished inaccurate particulars of such income.”

13. A perusal of satisfaction recorded by the Assessing Officer and the
order levying penalty clearly shows that there was ambiguity in the mind of
Assessing Officer with regard to charge for which penalty is to be levied
u/s. 271(1)(c) of the Act. The Hon’ble Karnataka High Court in the case of
Commissioner of Income Tax Vs. Manjunatha Cotton & Ginning Factory
reported as 359 ITR 565 has held that the charge for which penalty is to be
levied has to be communicated to the assessee in an unambiguous terms.
If the charge for levy of penalty is not decipherable from satisfaction
recorded, initiation of penalty and subsequent proceedings arising
therefrom are bad in law. In the present case, the Assessing Officer has

erred in mentioning both the limbs of section 271(1)(c) while recording



ITA Nos. 1209 & 1210/PUN/2016,
A.Y. 2011-12 & 2007-08 I

satisfaction and the ambiguity continues even at the time of passing order

levying penalty. Thus, the order levying penalty is bad in law and the

subsequent proceedings arising therefrom are vitiated.

14. In the result, the impugned order is set aside and the appeal of

assessee is allowed.

15. To sum up, ITA No. 1209/PUN/2016 is dismissed and ITA No.

1210/PUN/2016 is allowed.

Order pronounced on Wednesday, the 10th day of October, 2018.
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